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THIS DECLARATION is made on the date hereinafter set forth by

Stratford Woods, LLC, a North Carolina limited liability company,
hereinafter referred to as "Declarant."

ITNE§SETH

WHEREAS, Declarant is the owner of certain real property

located in Wake County, North Carolina, whlcn is more particularly

described as follows:

ALL of Phase 1, Scotts Mill as shown the plat entitled
"Scotts Mill, Phase 1" and recorded in Plat Book 1996, Page
1559, in the Office of the Register of Deeds of Wake County,
North Carolina.

WHEREAS, it is the intent of the Declarant hereby to cause
the above- descrlbed property to be subjected to this Declaration
of Covenants, Conditions and Restrictions.

NOW, THEREFORE, Declarant hereby declares that all of the
property described above shall be held, sold and conveyed subject
to the following easemente, restrictions, covenants and condi-
tions, which are for the purpose of protecting the value and
desirability of, and which shall run with, such real property and
be binding on all parties having any right, title or interest in
the described properties or any part thereof, their heirs, suc-

cegsors and assigns, and shall inure to the benefit of each owner
thereof.

ARTICLE I
DEFINITIONS
SECTION 1. t*Affiliate” shall mean any corporation more than

fifty percent (50%) of the voting stock of which is owned or
controlled by the Declarant, and any partnership, joint venture or
limited liability company in which the Declarant has more than a
fifty percent (50%) equity interest or an interest in fifty
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percent (50%) or more of the cash f£low from such partnershlp,

]Olnt venture or company.

SECTION 2. “Association“ shall mean and refer to Scotts Mill
Homeowners Association, Inc., its auccessors and assigns.

§EQIIQ§_1. "Builder" shall mean and refer to any person or .
entlty acquiring a Lot from Declarant or an Affiliate for the
express purpose of constructlng a dwelling on the Lot within two
(2) years of acquiring the Lot and, without at any time permitting -
use of the dwelling as a resmdence. selling the improved Lot.

SECTION 4. "“Common Property“ shall mean all real property
together with any improvements located thereon, owned by the

" Association, whether in fee or an easement, for the common use and
. enjoyment of the Owners. The term “Common Property” shall also

include any personal property owned or leased by the Association
and designated “Common Property"

SECTION 5. "Declarant" shall mean.and refer to Stratford
Woods, LLC, as well asg its successors and assignsg, if Declarant
shall make an express conveyance of its rights as developer
hereunde:r to such successor or assign, all of which rights,

including Declarant'’s votlng rights, shall be assignable and may
be apportioned.

SECTION 6. "Lot" shall mean and refer to any separately
nunbered plot of land, townhome lot ox condominium unit shown upon
any now or subsequently recorded subdivision plat or plan of
condominium of any portion of the Properties with the exception of
Common. Property, Neighborhood Common Property and dedicated.
streets and shall include the dwelling constructed thereon.
Declarant hereby reserves the right to reconfigure, from time to
time and without the consent of the Owners or the Members of the
Association, the boundaries of any Lot or Lots owned by Declarant
and to thereby create additional Lots, eliminate existing Lots or
create additional Common Property; provided, however, in no event
shall the Properties contain a greater number of Lots than the
numnber from time to time permitted by the Town of Apex or other
appropriate governmental authority. If Declarant elects to
exercise its right to revise the boundaries of one or more Lots
owned by Declarant, Declarant shall record a revised plat of the
affected Lot or Lots. Upon the recording by Declarant of such a
revised plat, each lot shown on the previously recorded plat or
plats, the boundaries of which are revised by the revised plat,
shall cease to be a "Lot" as defined in this Declaration and each

newly configured lot shown on the revised plat shall be a "Lot" as
defined in this Declaration.

“Member" shall mean and refer to every person or
entity who holds membership with voting rights in the Association.

SHMM: 74416_1 2

N



724775007

‘SECTION 8. “Neighborhood Common Property" shall mean all
real property, together with any improvements located thereon,
owned by any Neighborhood Association, as hereirafter defined, for
the common use and enjoyment of the members of such Neighborhood
Association. The term “Neighborhood Common Property” shall also
include any perscnal property owned or leased by the Neighborhood
Association and designated for the common use and enjoyment of

. BUCh assoc1&tlon 8 members.

SECTION 9. "Ownexr" shall mean and refer to the record Owner,
whether one or more persons or entities, of a fee simple title to
any Lot which is a part of the Properties, as hereinafter defined,
including contract sellers, but excluding those having such
interest merely as security for the performance of an obligation.

SECTION 10. "Properties” shall mean and refer to that cer-

tain real property hereinabove described, and such additions

',A88001at10n

thereto as.may hereafter be brought within the jurisdiction of the

SECTION 11. “"FHA" sghall mean and refer to the Federal
Housing Administration of the Department of Housing and Urban

Development and "VA" shall mean and refer to the Department of
Veterans Affairs.

ARTICLE II
PROPERTY RIGHTS

SECTION 1. COMMON PROQPERTY. Declarant does hereby grant and
convey to the Association as Common Property a perpetual, non-
exclusive right, privilege and easement on, over and upon all that
land designated *20’ LANDSCAPE BUFFER” and "“25’ BUFFER” as shown
on the plat entitled "Scotts Mill Subdivision, Phase 1" and
recorded in Plat Book 1996, Page 1559, in the Qffice of the
Regigter of Deeds, Wake County, North Carolina, for the purposes
set forth in Article X, Section 4 herecof. TO HAVE AND TO HOLD the
above-described rights and easements unte the Asscciation, its
successors and assigns, forever. Declarant reserves the right, in
its sole discretion, to convey from time to time and without the
consent of the Association or its Members, additional property to
the Association, whether in fee or an easement, which property may
include all or any portion of the Properties, including any
additional land annexed by Declarant pursuant to Article XII,
Section 4 hereof and the Association shall accept any such
conveyance of additional property and thereafter such additional
property shall be held and maintained by the Association as Common
Property. Improvements, which may include, but shall not be
limited to, signs and entryways announcing Scotts Mill or any
residential community which is a part of Scotts Mill, fencing,
landgcaping and lighting and irrigation systems surrounding same,
retention or detention ponds, erosion control devices, greenways,
roadways, walking/nature paths and parks may be located on such
additional Common Property; provided, however, nothing herein
shall obligate Declarant to improve the Common Property now or
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hereafter conveyed to the Association. In addltlon. the
Asgociation may acquire additional Common Property together with
any improvements located thereon, with the consent of the Members
of the Association entitled to cast at least two-thirds (2/3) of
the vote of each class of Members who are voting, in person or by
proxy, at a meeting duly called for this purpose. For such a
conveyance to be effective, the deed or instrument conveying to
the Association additional Common Property must: (1) be executed
on behalf of the Association by its duly authorized officers; (2)
contain an attestation by the officers executing the instrument on
behalf of the Association that the requisite owner approval has
been obtained and is evidenced by written acknowledgments signed
by the owners approving the amendment and made a part of the

minute book of the Association; and (3) be properly recorded in-
the Wake County Reglstry

N RRS! E F ENT. Every Owner
shall have a rlght and easement of enjoyment in and to the Common
. Property which shall be appurtenant to and shall pass with the

title to every Lot, subject to the .following provisions:

{(a) the easements herein reserved by Declarant or created in
favor of the Assocmatlon, including, without llmltatlon the ]
easements set forth in Article X hereof;

(b) the right of the Assgociation to permit the use of and to
charge reasonable admission and other fees for the use of any
recreational facility situated upon the Common Property;

:{e¢} The right of the Association to suspend the rights and
eagements of enjoyment of any Owner for any period during which
the payment of any Asgessment against property owned by such -Owner
remaing delinquent, and for any period not to exceed sixty (6C)
days for any infraction of its published rules and regulations, it
being understood that any suspension for either non-payment of any
Assessment or a breach of the rules and regulations of the
Association shall not constitute a waiver or discharge of the
Owner'’s obligation to pay the Assessment or comply with the rules
and regulations, provided, however, that the Association shall not
suspend the right to use any roads belonging to the Association

subject to the rules, regulations and fees, if any, established by
the Assocciation for such use.

{(d) the right of the Association to dedicate or transfer to
any public agency, authority or utility non-exclusive easements
on, over and upon all or any part of the Common Property for
purposes of providing serxvice to the Common Property or the Lots
subject to such conditions as may be agreed to by the
Association’s Board of Directors; provided, however, no such
dedication or transfer shall be effective unless an instrument
executed on behalf of the Association by its duly authorized

officers, agreeing to such dedication or transfer, has been
recorded;
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{e) the right of the Association, with the consent of the ,
Members entitled to cast at least two-thirds (2/3) of the votes of
each class of Members, voting in person or by proxy, at a meeting
duly called for such purpose, to dedicate or transfer to any
public agency, authority or utility, or to transfer to any party,
fee title to all or any part of the Common Property for such
purposes and subject to such conditions as may be agreed to by the
Members consenting to such dedication or transfer; provided, ’
however, no such dedication or transfer shall interfere with or
obstruct utility service to, or ingress, egress and regress to or -
from, the Lots or any remaining Common Property or cause any Lot

or any remaining Common Property to fail to comply with applicable
laws, regulations or ordinances;

. (£} - the right of the Association to impose rules and -
regulationa for the use and enjoyment of the Common Property and
improvements thereon, which regulations may further restrict the
use of the Common Property, and specifically including the right
to make permanent and temporary assignments of parking spaces and
to esatablish rules and regulations concerning the use thereof;

{g) the right of the Association t¢ borrow money for the
purpose of improving the Common Property and facilities thereon
and, with the assent of the Members entitled to cast at least two-
thirds (2/3) of the votes of each class of Members, voting in
person or by proxy, at a meeting duly called for such purpose,
mortgage, pledge, deed in trust, or hypothecate any or all of its
real or personal property as security for money borrowed or debts
incurred (any such mortgage shall be effective if it is executed
on behalf of the Association by its duly authorized officers and
recites that the requisite consent of Members has been obtained
and documented in the Minute Book of the Association); provided,
however, no such mertgage, encumbrance or hypothecation or
foreclosure of the lien thereby created shall interfere with or
obstruct utility service to, or ingress, egress and regress to or
from, the Lots or any remaining Common Property or cause any Lot
or any remaining Common Property to fail to comply with applicable
laws, regulations or ordinances; and

(h) subject to the prior written consent of FHA or VA, in
the event FHA or VA insured loans have been obtained secured by
Lots, the right cf the Association to exchange portions of Common
Property with the Declarant for substantially egqual areas of the
Properties for the purpose of eliminating unintentional encroach-
ments of dwellings or other improvements onto portions of the
Common Properties or for the purpose of enhancing the utility of
the Common Properties to be retained by the Association and the
right of the Association, in the discretion of its Board of
Directors, to reconvey to Declarant portions of the Common

Property inadvertently or mistakenly conveyed by Declarant to the
Association.

SECTION 3. DELEGATION OF USE. Any Owner may delegate, in
accordance with the By-Laws, his rights of enjoyment of the Common
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Property and facilities to the members of his family, his tenants .
or contract purchasers who reside on the Lot of such Owner.

. Any Lease Agreement between an
Owner and a lessee for the lease of such Owner's Lot shall provide

that the terms of the Lease shall be subject in all respects to
the provisions of this Declaration of Covenants, Conditions and
Restrictions, the Articles of Incorporation and By-Laws of the
Association and that any failure by the lessee to comply with the -
terms of such document shall be a default under the terms of the
lease. All leases of Lots shall be in writing. Othexr than the

foregoing there is no restriction on the rlght of any Owner to
lease his Lot.

SECTION 6, OWNERSHIP, OPERATION AND RIGHT TOQ USE PRIVATE
RECREATIONAL CENTER. Declarant presently intends to construct,
own and operate a private recreational center adjacent to the
Properties to be known asg the Southern Oak Recreation Center (the
“Recreation Center”). Declarant also presently intends to offer
-to Owners and to the owners of residential dwelling units in a
neighboring residential community to be developed on a near or
adjacent parcel of land comnsisting of approximately 100 acres
rights permitting the use of the Recreation Center’s facilities
for such price and otherwise on and subject to such terms as
Declarant, in its sole discretion, may hereafter determine.
Notwithstanding Declarant’s present intentions regarding the
Recreation Center, no representations or warranties are made with
regard to the continuing existence, ownership, wmembership or
operation of the Recreation Center and no purported representation
or warranty in such regard, either written or oral, shall ever be
effective without an amendment to this Declaration. Further, the
ownership, operation and/or membership criteria of the Recreation
Center may change at any time and from time to time and no consent ‘
of the Association or any Owner shall be required to effect such |
transfer or change in operation. Further, notwithstandlng _ ' ;
Declarant’'s present intentions, neither membership in the ;
Association nor ownershlp or occupancy of a Lot shall confer any :
ownership interest in or right to use the Recreation Center.

Rights to use the Recreation Center will be granted only to such

persons, and on such terms and conditions, as may be determined

from time to time by the owner of the Recreation Center and,

within the sgole discretion of the owner of the Recreation Center,
use/membership rights at any time may be opened to the general

public. The owner of the Recreation Center shall have the right,

from time to time in its sole and absolute discretion and without

notice, to amend or waive the terms and conditions of use of the
Recreation Center, including, without limitation, eligibility for

and duration of use rights, categories of use and extent of use

privileges, and number of users, and shall also have the right to

reserve use rights and to terminate use rights altogether, subject

to the provisions of any outstanding membership documents.
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ARTICLE III o

MEMBERSHIP AND VOTING RIGHTS

. The voting Members of the Association shall be

the Class A Members and the Class B Members defined below.

SECTION 2. The Association shall have two classes of voting

membexship: -

Clasg A The Class A Members shall bée every person or
entity who or which is a record owner of a fee or undivided
fee interest in any Lot which is subject by covenanta of
record to assessment by the Association, except Declarant
during the period Declarant is a Class B Member as defined
below. -The foregoing is not intended to include persons or

- entities who hold an interest in a Lot merely as security for

the performance of an obligation. Such membership shall be

- appurtenant to and may not be separated from ownership of any

Lot which is subject to assessment by the Association. - Class
A Members shall be entitled to one (1) vote for each Lot
owned. When more than one person holds an interest in any
Lot, all such persons shall be Members. The vote for such
Lot shall be exercised as they among themselves determine,
but in no event shall more than one vote be cast with respect

Class B The Class B Membexrs shall be the Declarant and
Declarant shall be entitled to three (3) votes for each lot
owned by it or any Affiliate and shown on the Master
Subdivision Plan for "Scotts Mill*” approved by the Town of
Apex or other appropriate governmental authority, as such
plan is from time to time amended and approved. The Class B
membership shall cease and be converted to Class A membership

on the happening of either of the following events, whichever
occurs earlier:

(i) when the total votes outstanding in the Class
A membership equal or exceed the total votes outstanding
in the Class B membership; however, the Class B
membership shall be reinstated if thereafter, and before
the time stated in subparagraph (k) below, the Master
Subdivision Plan for "Scotts Mill” are amended to add
additional lots sufficient to entitle the Class B to
cast more votes (with the Class B membership entitled to
three (3} votes for each lot owned by Declarant or any
Affiliate) than the Class A membership is entitled to
cast and the amended Plan is approved by the Town of
Apex or other appropriate governmental authority; or,

(ii) fifteen (15) years from the date this
Declaration is recorded in the Office of the Register of
Deeds, Wake County, North Carolina.
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ARTICLE IV

COVENANT FOR MAINTENANCE AND ASSESSMENTS

“The Declarant, for each Lot owned wlthlnfthe>Prop-

‘erties, hereby covenants, and each Owner for any Lot, by accep-

tance of a deed therefor, whether or not it shall be so expressed
in such deed, is deemed to covenant and agree to pay: (a) to the

. Association: (i) annual assessments or charges; (il) sgpecial

assessments for capital improvements, such assessments to be
established and collected as hereinafter provided; and (b) to the
appropriate governmental taxing authority:-' (i) a pro rata share
of ad valorem taxes levied against the Common Property; and (ii) a
Pro rata share of agssessments for public improvements to or for
the bhenefit of the Common Property if the Association shall -
default in the payment of either or both for a period of six (6)
monthsg. The annual and special assessments, together with
interest, costs and reasonable attorney’'s fees, shall be the
personal obligation of the Owner of such property at -the time when
the assessment fell due. The personal obligation' for the
delinquent assessments shall not pass to. his successors in title

-unlegs expressly assumed by them. Each such assessment, together
.-with interes':, costs and reasonable attorney’s fees, shall be a

charge on the land and shall be a continuing lien upon the
property against which each such assessment is made.

ION 2. PURPOSE OF ASSESSMENTS.

(a} The assessments levied by the Association shall be used
exclusively to promote the recreation, health, safety and welfare
of the residents of the Properties and in particular for the
acquigition, improvement and maintenance of properties, services-
and facilities devoted to this purpose and related to the use and
enjoyment of the Common Property or the Lots, including but not
limited to, the costs of repairs, replacements and addltlons, the
cost of labor, equipment, materials, management and supervision,
the payment of any taxes assessed against the Common Property; the
maintenance of open spaces, greenways, walking/nature paths and
streets within the Common Property which have not been accepted
for dedication by a public authority, drives and parking areas
within the Common Property; the procurement and maintenance of
insurance in accerdance with the By-Laws; the maintenance of dams
and ponds, including retention or detention pondsg, or other bodies
of water, if any, located within the Common Property; the
erection, maintenance and repair of signs and entranceways within
the Common Property announcing Scotts Mill or any residential
community which is a part of Scotts Mill, fencing, landscaping and
lighting and irrigation systems surrounding same; the payment of
charges for garbage collection and municipal water and sewer
gservices furnished to the Common Property; the employment of
attorneys and other agents to represent the Association when
necesgsary; the provision of adequate reserves for the replacement
of capital improvements including, without limiting the generality
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of the foregoing, paving, and any other major expense for which
the Association is responsible; and such other needs as may arise.-

{b} The Association shall establish and maintain an adequate -
resexrve fund for the periodic maintenance, repair and replacement
of improvements to the Common Property and those other portions of
the Properties which the Association may be obligated to maintain.

Such reserve fund is to be established out cf regular assessments
for common expense.

(¢) All monies collected by the Assgsociation shall be treated -
as the separate property of the Association, and such monies may
be applied by the Association to the payment of any expense of
operating and managing the Properties, or to the proper
undertaking of all acts and duties imposed upon it by virtue of
this Declaration, the Articles of Incorporation and the By-Laws of
the Asscciation. As monies for any assessment are paid to the
- Asgociation by any Owner, the same may be commingled with monies
paid to the Association by the other Owners. Although all funds
and common surplus, including other assets of the Association, and
any increments thereto or profits derived therefrom shall be held
for the benefit of the members of the Association, no member of
the Association shall have the right to assign, hypothecate,
pledge or in any manner transfer his membership interest therein,
except as an appurtenance to hig Lot. When any Owner shall cease
to be a member of the Association by reason of his divestment of
ownership of his Lot, by whatever means, the Association shall not
be required to account to such Owner for any share of the fund or
asgsets of the Association, or which may have been paid to the
Association by such Owner, as all monies which any Owner has paid
to the Association shall be and constitute an asset of the

. Association which may be used in the operation and management of
~ the properties. -

SECTION 3. MIi‘dUM ANNUAL ASSES§MENT-.' Until December 31 of
the year of the conveyance of the first Lot to an Owner, the
maximum annual assessment shall be THREE HUNDRED Dollars ($300.00)

per Lot, and may be collected in monthly installments of TWENTY
FIVE Dollars ($25.00) per Lot.

(d) The maximum amnual assessment for the calendar year
immediately following the year in which conveyance of the first
Lot to an Owner is made and for each calendar year thereafter
shall be established by the Board of Directors and may be
increased by the Board of Directors without approval by the
membership by an amount not to exceed ten percent (10%) of the
maximum annual assessment of the previous year.

(e} The maximum annual assessment for the calendar year
immediately following the year in which conveyance of the first
Lot to an Owner is made and for each calendar year thereafter may
be increased without limit by a vote of the Members entitled to
cast at least two-thirds (2/3) of the votes of each class of
Members who are voting, in person or by proxy, at a meeting duly
called for this purpose.
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